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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 *FURTHER CASE MANAGEMENT CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
Parties ordered to appear.  
 

 

 

mailto:dept36@contracosta.courts.ca.gov


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  10/20/2022 

 

 

 

 

  

Department 36 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00918 
CASE NAME:  COMPANION COMFORT VS. ROBLES 
 HEARING ON DEMURRER TO:  DEMURRER TO CROSS COMPLAINT FILED BY COMPANION COMFORT 
AND ROWENA ROBLES SAADAT ON 9/1/22  
FILED BY: COMPANION COMFORT CARE, LLC 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendants Imelda Robles and Michael Dela Garza’s (1) demurrer to Cross-

Complaint and (2) Motion to Strike Portions of Cross-Complaint. For the reasons set forth below, 

Cross-Defendants’ Demurrer and Motion to Strike are continued to December 1, 2022 in Department 

36.  

Failure to Properly Meet and Confer  

Before filing a demurrer, the “demurring party shall meet and confer in person or by telephone with 

the party who filed the pleading that is subject to the demurrer….” (California Code of Civil Procedure 

(“CCP”) § 430.41(a) (emphasis added.) “The parties shall meet and confer at least five days before the 

date the responsive pleading is due.” (CCP § 430.41(a)(2).) The meet and confer “shall” include a 

discussion of the legal support for the Parties’ positions. (CCP § 430.41(a)(1).) The same process is 

required with respect to a motion to strike. (See CCP § 435.5 

In particular, as part of the meet and confer process, the party that filed the cross-complaint “shall 

provide legal support for its position that the pleading is legally sufficient or, in the alternative, how 

the … cross-complaint … could be amended to cure any legal insufficiency.” (Id. at (a)(1).) 

Counsel for Cross-Defendants (the moving parties) filed a declaration indicating that they attempted 

to meet and confer with counsel for cross-complainants and counsel “refused to meet and confer in 

good faith.” (Declarations of Aria Ashaolu ¶2.)  

Cross-Complainant’s counsel acknowledges that she was called by Cross-defendants’ counsel “to 

meet and confer” regarding the filing of the demurrer and motion to strike. (Declarations of Maria 

Reina Acaylar Trazo ¶2.) Curiously, despite the above requirements regarding the substance of the 

mandatory meet and confer discussions, Ms. Trazo admits that she did not provide any basis for her 

position regarding the demurrer and motion to strike, but instead just told Cross-Defendants counsel 

“to file their Demurrer [and motion to strike] and that I will oppose.” (Id. at ¶3.)  

Ms. Trazo claims that she wanted to “expedite the proceedings for the Court to rule on the Demurrer 

[and Motion to Strike], whether to sustain or deny, and if amendment is warranted, then Cross-

Complainants will amend the Cross-Complaint in compliance with the Court’s ruling.” (Ibid.) 

Cross-complainant’s counsel’s actions are the embodiment of refusing to meet and confer in good 
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faith. Counsel did not even try to defend her position regarding the sufficiency of the pleading. 

Instead, it appears the cross-complainant’s counsel would like to have opposing counsel and the 

Court do her work for her by outlining and identifying the deficiencies in her pleading and telling her 

how to fix it. This is not how the process works. 

Once a party files a pleading, if the opposing party objects to the sufficiency of that pleading, the 

parties are required to meet and confer with the moving party identifying “all of the specific 

allegations” that it takes issue with and identifying “with legal support the basis of the deficiencies.” 

(CCP §§ 430.41(a)(1); 435.5(a)(1).) The party that filed the pleading is required to provide legal 

support for its position that the pleading is legally sufficient, or acknowledge that it can be amended 

to cure any legal insufficiency. (Ibid.)  

It is not proper for a party to file a pleading and ignore efforts to discuss the legal sufficiency of that 

pleading – and just wait for the Court to tell them if there is a problem and how to fix it. The meet and 

confer requirements under the Code of Civil Procedure are mandatory. Cross-complainant’s counsel 

cannot just decide she does not want to comply with them.  

The Parties are ordered to meet and confer pursuant to CCP §430.41/435.5 in-person, on the phone, 

or by video conference no later than close of business Friday, November 4, 2022. Cross-Defendant 

must file and serve a declaration that shows the attorneys engaged in the required, substantive meet 

and confer process by close of business Tuesday, November 8, 2022.  

This declaration shall state (1) if the Parties reached an agreement on the merits of the demurrer or 

motion to strike, and if so, if there are portions of either motion that are withdrawn; or (2) whether 

Cross-Complainant wants to file an amended cross-complaint instead of having the matters heard.  

The hearing on this matter is continued until Thursday, December 1 at 9:00 a.m. in Department 36. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00918 
CASE NAME:  COMPANION COMFORT VS. ROBLES 
 MOTION TO STRIKE  NOTICE OF MOTION TO STRIKE PORTIONS OF CROSS-COMPLAINT FILED BY 
COMPANION COMFORT AND ROWENA ROBLES SAADAT ON 9/1/22  
FILED BY: COMPANION COMFORT CARE, LLC 
*TENTATIVE RULING:* 
 
See Line 2. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC16-01045 
CASE NAME:  M. DEBENEDETTI VS F. DEBENEDETTI 
 HEARING IN RE:  ATTORNEY'S FEES  
FILED BY:  
*TENTATIVE RULING:* 
Pursuant to the January 24, 2022 Order of the First District Court of Appeal, this court was ordered to 
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determine attorney’s fees after expiration of the 998 offer.  Plaintiffs have filed an opposition to any 
award of attorney’s fees, asserting that the Court of Appeal must determine “if Defendant is entitled 
to any attorney fees.” (emphasis in original - Opp. to Motion p. 2:23).  This contention is incorrect.  
The Court of Appeal specifically ordered that this Court “must determine the amount and 
reasonableness of the fees incurred after expiration of section 998 offer.” (emphasis added).  
Plaintiffs further assert that there is no admissible evidence as to the amount of attorney’s fees, 
urging the Court to disregard the declaration of Attorney William C. Reeves based on the Honorable 
Judge Steve Austin’s initial denial “in toto” of attorney’s fees.  This argument also fails as the denial of 
attorney’s fees was reversed by the Court of Appeals in regards to the Code of Civil Procedure section 
998 offer.  
 
The Court has reviewed the bills from Morales, Fiero & Reeves and, as well, the supplement to 
motion for attorneys’ fees filed by Defendant F. DeBenedetti.  The Court finds the hourly rate of $350 
to be reasonable for attorney services.  However, upon careful review of the bills, Attorney Reeves 
performed services which a clerk or paralegal could perform (e.g. “stamp all documents and prepare 
notice re: producing copies” – billed for .30 hour $105.00”).  Moreover, Reeves’ declaration states 
that the bills reflect work that “either I or others performed for the firm.”  None of the bills reflect 
work other than by Mr. Reeves.   For those services that most commonly are prepared by legal 
secretaries and/or paralegals, the court finds a reasonable rate to be $110.00 per hour.  Additionally, 
preparation of the motion to withdraw as counsel is not a reasonable fee to be awarded and is 
disallowed.   Defendant has requested $22,607.50 for his attorney’s fees. The Court finds reasonable 
and necessary a total of $21,393.00.  Motion for attorney’s fees is thereby granted for $21,393.00. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  MOTION FILED FOR SEALING ORDER FILED BY SANDRA VELLA-
ANDRADE ON 9/6/22  
FILED BY: VELLA-ANDRADE, SANDRA J 
*TENTATIVE RULING:* 
 
Vacated.  Case stayed by Court of Appeal. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  TO DISMISS (CCP 583.360) FILED BY SHANNON B JONES LAW GROUP 
AND SHANNON B JONES ON 09/09/22  
FILED BY: SHANNON B. JONES LAW GROUP, INC. 
*TENTATIVE RULING:* 
 
Vacated. Case stayed by Court of Appeal. 
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7. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 HEARING ON SUMMARY MOTION +/OR SUMMARY JUDGMENT  
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
 

Plaintiff’s motion for summary adjudication as to Yu’s affirmative defenses is granted as to 
defenses 2, 4, 5, 7, 8, 14, 15, 16, 18, 19, and 22. It is denied as to defenses 1, 3, 6, 9, 10, 11, 12, 13, 17, 
20. 21. 23 and 24.  

 
Plaintiff’s motion for summary adjudication as to Martinni Inc.’s affirmative defenses is 

granted as to defenses 2, 4, 5, 7, 8, 14, 15, 16, 18, 19, and 22. It is denied as to defenses 1, 3, 6, 9, 10, 
11, 12, 13, 17, 20, 21, 23 and 24.  

 
The answers filed by Yu and Martinni are nearly identical and the parties’ papers in 

supporting of and opposing these motions are nearly identical. Martinni did not file its own 
opposition memorandum, but its response to the separate statement is very similar to Yu’s response 
to the separate statement. The evidence opposing both motions is based upon a declaration from Yu 
with one of the declarations containing additional exhibits relating to discovery in 2019. For these 
reasons, the Court provides one ruling as to both motions brought by Plaintiff.  All references to 
“defendant” is as to both Yu and Martinni. 

 
Plaintiff’s motion includes Harmony Beauty Spa, however, Harmony Beauty Spa did not file an 

answer. Instead Martinni dba Harmony Beauty Spa filed an answer.    
 
Plaintiff Sonja Colbert and Miao Yu entered into a real estate sales contract where Yu agreed 

to purchase a house in Hercules from Plaintiff. Escrow did not close and Yu did not purchase the 
property. Plaintiff is suing Yu and Yu’s company Martinni Inc. (dba Harmony Beauty Spa) for (1) 
breach of contract, (2) fraud, (3) quantum meruit, (4) negligent misrepresentation, (5) breach of the 
covenant of good faith and faith dealing. Defendant Miao Yu filed an answer to the fourth amended 
complaint on June 30, 2021 with twenty-four affirmative defenses. Defendant Martinni Inc. filed a 
nearly identical answer on November 30, 2021. Plaintiff now seeks summary adjudication as to all 
twenty-four affirmative defenses. 

 
“Summary adjudication of an affirmative defense is properly granted when there is no triable 

issue of material fact as to the defense, and the moving party is entitled to judgment on the defense 
as a matter of law. [Citation.]” (Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 
970, 977-978.) Factually devoid discovery responses can be used to meet this burden. (Hunter v. 
Pacific Mechanical Corp. (1995) 37 Cal.App.4th 1282, 1287; Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 854, fn. 22.) If the moving party meets their burden, the opposing party must then 
present evidence showing a triable issue of material fact existed as to the defense. (Kendall-Jackson 
Winery, Ltd., supra, 76 Cal.App.4th at 978.)  
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Plaintiff’s motion is based on factually devoid discovery responses. On May 11, 2022, Plaintiff 
propounded form interrogatories, set two on Defendant. (Colbert dec. ex. B.) This requested 
discovery included interrogatory 15.1, which requires the responding party to state all facts that 
support each affirmative defense included in the answer and also provide names of witnesses and 
documents. On June 13, 2022, Defendant responded to this interrogatory. (Colbert dec. ex. D.)  

 
Defendant’s response was as follows: 
 

Responding Party has generally denied each and every allegation set forth in the 
Complaint of the Plaintiff and has set forth various affirmative defenses to 
reserve its rights. Further, all of Responding Party's denials and affirmative 
defenses are based on the fact that Responding Party is permitted under 
California law to generally deny the allegations of the Complaint and respond to 
the case and proof presented by Propounding Party at the time of Trial which 
carries the burden of proof.  
 
All affirmative defenses were pleaded on advice of counsel so that they would 
not be waived and with a good faith belief that they will be supported by facts, 
evidence, expert investigation, and documentation obtained through discovery 
and investigation. At this time, Responding Party does not have sufficient 
information and/or documentation and/or other tangible things in its possession 
to fully respond to this interrogatory as discovery and investigation have not been 
completed. 

(Colbert dec. ex. D.) Defendant also failed to specify any witnesses or documents in response to this 
interrogatory.  

 
In addition to the discovery responses, Plaintiff provided evidence that there was a written 

contract for sale of real property for $1,100,000, dated December 2018. (Colbert dec. ex. E.) Plaintiff 
filed her complaint on April 22, 2019. (Colbert dec. ex. F.) Plaintiff included evidence that she sold the 
property on December 30, 2019 for $1,100,000.  (Colbert dec. 10 and ex. G.)  

 
In opposing this motion, Defendant argues that Yu did provide sufficient discovery responses 

but does not cite to a specific response by number. Defendant also argues that Plaintiff’s motion is 
based in part on discovery responses from 2019, which were responded to early in the case.  The 
2019 discovery did not include a request on affirmative defenses and the Court’s focus here was on 
form interrogatory 15.1, which specifically address affirmative defenses. Defendant responded to that 
interrogatory in 2022.  

 
Plaintiff’s evidence shows that Defendant provided factually devoid discovery responses in 

support of the affirmative defenses. In general, this evidence was sufficient for Plaintiff to meet her 
burden; the devoid discovery responses to each affirmative defense are discussed in detail below.   

 
In opposition, Defendant included evidence from Yu. The purchase agreement contained a 

number of contingencies, including contingencies for a loan, appraisal, disclosures and a buyer 
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investigation. (Yu dec. ¶4.) Yu’s agent (De Leon) repeatedly requested that Plaintiff connect the pool 
heater and gate motor so that Yu could inspect them, but Plaintiff did not do so. (Yu dec. ¶4 and ex. 
A.) Escrow was set to close on January 23, 2019, but due to delays in information needed to remove 
all contingencies, De Leon requested an extension of escrow to February 15, 2019. (Yu dec. ¶5.) 
Plaintiff did not respond to this request and instead requested a cancellation of the contract. 
Defendant signed the Cancellation of Contract on January 26, 2019. (Yu dec. ¶5 and ex. C.) Plaintiff 
signed the Cancellation of Contract on January 27 and added additional terms. (Yu dec. ¶5 and ex. D.) 
The parties mediated their dispute and on April 16, 2019 agreed to split the money deposit held in 
escrow. (Yu dec. ¶6 and ex. E.) Yu states that Martinni was not a party to the real estate contact and 
was not in privity with Plaintiff. (Yu dec. ¶10.)  

 
Affirmative Defenses 1, 3, 12 and 23 
Several of the affirmative defenses raise challenges to Plaintiff’s complaint. These defenses 

do not require additional facts and as such the factually devoid discovery responses do not invalidate 
these defenses.  

 
The first affirmative defense is that the complaint fails to state facts sufficient to constitute a 

cause of action. This defense has the same force as a general demurrer to the complaint and is not 
based on facts outside the complaint. (Bracker v. American Nat'l Food, Inc. (1955) 133 Cal.App.2d 338, 
340.) As such, the failure to state any facts here is not fatal to this defense.  

 
 The third affirmative defense states that the complaint is uncertain, ambiguous and 

unintelligible. This defense is not based on evidence as it is an attack on the complaint itself. As such, 
the failure to state any facts here is not fatal to this defense.  

 
The twelfth defense states that the complaint fails to allege facts sufficient to allow recovery 

of punitive damages. This defense is not based on evidence as it is an attack on the complaint itself. 
As such, the failure to state any facts here is not fatal to this defense.  

 
The twenty-third affirmative defense is a statement that Defendant reserves the right to 

amend, modify, revise or supplemental its answer or to plead further defenses. This “defense” is not 
an affirmative defense. As such, the failure to state any facts here is not fatal to this defense. 
Plaintiff’s separate statement does not address the twenty-third affirmative defense.  However, it 
seems clear that Plaintiff’s argument as to this defense is based on factually devoid discovery 
responses.  

 
Motion for summary adjudication as to affirmative defenses 1, 3, 12 and 23 is denied.  
 
Affirmative Defenses 17, 20 and 24 
The seventeenth affirmative defense is that damages are remote and speculative. The 

twentieth affirmative defense is that Plaintiff cannot show Defendant’s conduct was the proximate 
cause of any damages. The twenty-fourth affirmative defense is that Defendant did not owe Plaintiff 
any duty and did not breach any duty. 
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These matters are not true affirmative defenses as Plaintiff will have the burden of proof on 
these issues at trial. Therefore, factually devoid discovery responses by Defendant are insufficient to 
shift the burden.  

 
Motion for summary adjudication is denied as to affirmative defenses 17, 20 and 24.   
 
Affirmative Defense 2 
The second affirmative defense alleges that the complaint is barred by the statute of 

limitations: Code of Civil Procedure section 338 (3 years), 339 (2 years), 343 (4 years) and 474 (doe 
amendment statute). Plaintiff’s evidence shows that the contract was entered into in December 2018 
with escrow to close in January 2019. Plaintiff filed her complaint in April 22, 2019. In the response to 
the separate statement, Defendant explains that Plaintiff refused to cooperate during escrow and 
that there was a cancellation of contract form signed. The cancellation of contract was signed in 
January 2019, although new terms were added after Yu signed the form. (Yu dec. ex. C and D.) 
Neither party has specifically addressed whether there is any statute of limitations issue as to 
Plaintiff’s fourth amended complaint, which was filed May 18, 2021. 

 
Plaintiff has met her burden on this defense. Defendant has not shown that there is a valid 

defense based on expiration of the statute of limitations here. Motion for summary adjudication as to 
affirmative defense 2 is granted.  

 
Affirmative Defense 4 
The fourth affirmative defense is that any error by Defendant was a bona fide error. Plaintiff 

has met the burden here by providing Defendant’s factually devoid discovery responses. Defendant 
has not explained how the opposition evidence supports this defense. Defendant has also not 
explained what this defense means in this case, which is primarily based on breach of contract and 
fraud related to the contract. Motion for summary adjudication as to affirmative defense 4 is granted.  

 
Affirmative Defense 5 
The fifth affirmative defense is on the failure to mitigate damages. Plaintiff’s evidence shows 

that she sold the property for the same price and Defendant has no facts in support of this defense 
based on the factually devoid responses. Defendant has not explained what evidence they now have 
that supports this defense. Motion for summary adjudication as to affirmative defense 5 is granted.  

 
Affirmative Defense 6 
The sixth affirmative defense is waiver and estoppel. Given the items discussed in Yu’s 

declaration, there is a triable issue of material fact on waiver and estoppel based on Plaintiff’s 
conduct during escrow and the April 2019 settlement. Motion for summary adjudication as to 
affirmative defense 6 is denied. 

 
Affirmative Defense 7 
The seventh affirmative defense is laches, which is an equitable doctrine similar to a statute 

of limitations defense. Plaintiff has met her burden by using the factually devoid discovery response 
and by showing that she filed her complaint within months of the cancellation of the contract. In 
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Defendant’s response to the separate statement, Defendant explains that Plaintiff refused to 
cooperate during escrow and that there was a cancellation of contract form signed. Defendant does 
not explain how these facts address the defense of latches. Motion for summary adjudication as to 
affirmative defense 7 is granted.  

 
 
Affirmative Defense 8 
The eighth affirmative defense is that Plaintiff’s claim is barred by the statute of frauds. 

Plaintiff’s evidence shows a written contract for sale of real estate, which Defendant agrees with in 
the response to the separate statement. Plaintiff again relies on the factually devoid discovery 
responses. Defendant offers no argument to show a triable issue here. Motion for summary 
adjudication as to affirmative defense 8 is granted.  

 
Affirmative Defense 9 
The ninth affirmative defense is unclean hands. “The doctrine [of unclean hands] demands 

that a plaintiff act fairly in the matter for which he seeks a remedy. He must come into court with 
clean hands, and keep them clean, or he will be denied relief, regardless of the merits of his 
claim. [Citations.] The defense is available in legal as well as equitable actions. [Citations.] Whether 
the doctrine of unclean hands applies is a question of fact. [Citation.]” (Kendall-Jackson Winery, Ltd. v. 
Superior Court (1999) 76 Cal.App.4th 970, 978.)  

 
Here, Plaintiff relied on the factually devoid discovery responses. Defendant pointed to 

Plaintiff’s conduct during escrow and when signing the cancellation of contract. Yu’s declaration 
shows that Plaintiff prevented Yu from completing the inspection and that Plaintiff requested Yu sign 
the cancellation of contract. These facts are sufficient to raise a triable issue of material fact. Motion 
for summary adjudication as to affirmative defense 9 is denied.  

 
Affirmative Defense 10 
The tenth affirmative defense is that Plaintiff’s claim is barred by the failure of conditions 

precedent. “In contract law, ‘a condition precedent is either an act of a party that must be performed 
or an uncertain event that must happen before the contractual right accrues or the contractual duty 
arises.’ [Citation.]” (Realmuto v. Gagnard (2003) 110 Cal.App.4th 193, 199.)  

 
Plaintiff relies on the factually devoid discovery responses and states in the separate 

statement that there was no condition precedent to formation. In response, Defendant points out 
that condition precedent may not refer to formation of the contract and that Yu wanted a proper 
inspection of the property prior to closing. Yu declares that the purchase agreement included 
numerous contingencies, including a buy inspection and further asserts that Plaintiff did not 
cooperate to allow for a full inspection. (Yu dec. ¶4.) This evidence shows there is a triable issue of 
material fact as to whether Plaintiff’s cooperation with a buyer inspection was a condition precedent 
and whether Plaintiff sufficiently cooperated. Motion for summary adjudication as to affirmative 
defense 10 is denied. 

 
Affirmative Defense 11 
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The eleventh affirmative defense is that Defendant claims there was an accord and 
satisfaction. “ ‘The phrase “accord and satisfaction” as it is known and applied in the law means the 
substitution of a new agreement for and in satisfaction of a pre-existing agreement between the 
same parties.’ [Citations.] The ‘accord’ is the agreement whereby one of two parties having a right of 
action against the other upon a claim arising out of an existing agreement, agrees to accept from the 
other party something in satisfaction of such right of action different from and usually less than that 
which might be recovered upon the original obligation. [Citation.]” (Moving Picture Etc. Union v. 
Glasgow Theaters, Inc. (1970) 6 Cal.App.3d 395, 402-403; see also Civil Code section 1521, 1523.)  

 
Plaintiff relies on the factually devoid discovery responses. Defendant points out that the 

parties entered into a settlement in April 2019. (Yu dec. ¶6 and ex. E.) The evidence of a settlement 
agreement is sufficient to raise a triable issue on the defense of accord and satisfaction. Motion for 
summary adjudication as to affirmative defense 11 is denied. 

 
Affirmative Defense 13 
The thirteenth defense is that Defendant has incurred damages by reason of Plaintiff’s 

conduct and is entitled to an offset of any amount owed to Plaintiff. Here, Defendant’s evidence 
shows that the parties entered into a settlement agreeing to split the $10,000 deposit held in escrow. 
(Yu dec. ¶6 and ex. E.) Defendant’s evidence also shows that Plaintiff prevented a full inspection of 
the property. (Yu dec. ¶ 4.) These facts create an inference that Plaintiff caused the breach of the 
purchase agreement and that Defendant Yu is entitled to the full $10,000 deposit.  Therefore, the 
$10,000 could be an onset against any amount awarded to Plaintiff. Motion for summary adjudication 
as to affirmative defense 13 is denied. 

 
Affirmative Defense 14 
 
The fourteenth defense if for unjust enrichment. Unjust enrichment requires receipt of a 

benefit and unjust retention of the benefit at the expense of another. (Elder v. Pacific Bell Telephone 
Co. (2012) 205 Cal.App.4th 841, 857.) Plaintiff relies on the factually devoid discovery responses, 
which is sufficient to meet her burden. In response, Defendant notes that (1)  Plaintiff has mitigated 
her damages, (2)  the parties settled this dispute and (3) Plaintiff refused to cooperate with 
Defendant during escrow and the cancellation of contract issue. None of these facts show an unjust 
enrichment by Plaintiff and Defendant does not explain how these facts show unjust enrichment. 
Motion for summary adjudication as to affirmative defense 14 is granted. 

 
Affirmative Defense 15 
The fifteenth affirmative defense is that Defendant’s acts were privileged, consented to or 

authorized by Plaintiff, permitted by law, excused by law or justified under the circumstances. 
Plaintiff’s evidence shows factually devoid discovery responses. Defendant’ response to the separate 
statement summarizes the facts in Yu’s declaration, but there is no explanation on how these facts 
support this defense. Motion for summary adjudication as to affirmative defense 15 is granted. 

 
Affirmative Defense 16 
The sixteenth affirmative defense is that Plaintiff was negligent or otherwise responsible and 
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seeks apportionment of fault and indemnification. Defendant’s response to the separate statement 
summarizes the facts in Yu’s declaration, but there is no explanation on how these facts support this 
defense. Motion for summary adjudication as to affirmative defense 16 is granted. 

 
Affirmative Defense 18 
The eighteenth affirmative defense is that Plaintiff’s claim is barred for lack of consideration. 

Plaintiff’s evidence shows that the parties entered into a contract to sell real property for money 
(which is sufficient consideration in most situations) and also that Defendant provided factually 
devoid discovery responses. Defendant’s response to the separate statement states that the facts 
pertaining to consideration include Plaintiff’s failure to cooperate with Yu and the realtors and 
Plaintiff’s request for Yu to sign the cancellation of contract document and then Plaintiff making 
changes to that document.  

 
Plaintiff’s breach of contract claim is based on breach of real estate purchase agreement. 

Defendant’s response to the separate statement does not address lack of consideration as to that 
agreement. Defendant also fails to provide argument to show a triable issue. Motion for summary 
adjudication as to affirmative defense 18 is granted. 

 
Affirmative Defense 19 
The nineteenth affirmative defense is that Plaintiff lacks standing. Defendant’s response to 

the separate statement agrees that it is undisputed that “There are no facts supporting a lack of 
standing by Plaintiffs.” Based on this concession, the motion for summary adjudication as to 
affirmative defense 19 is granted. 

 
Affirmative Defense 21 
The twenty-first affirmative defense is that Defendant acted in good faith. Yu’s declaration 

provides evidence that she acted in good faith. Motion for summary adjudication as to affirmative 
defense 21 is denied.   

 
Affirmative Defense 22 
The twenty-second affirmative defense is that Plaintiff’s claims are barred by the doctrine of 

equitable estoppel. “ ‘Generally speaking, the doctrine of equitable estoppel is a rule of fundamental 
fairness whereby a party is precluded from benefiting from his inconsistent conduct which has 
induced reliance to the detriment of another … .’ [Citation.]” (Machavia, Inc. v. County of Los 
Angeles (2017) 19 Cal.App.5th 1050, 1054-1055.)  

 
Plaintiff has shifted the burden here with Defendant’s factually devoid discovery responses. In 

response to the separate statement, Defendant points to Plaintiff’s refusal to cooperate with Yu and 
Plaintiff’s request that Yu sign a cancellation of contract. Defendant does not explain, however, how 
the facts support a defense of equitable estoppel. It could be argued that Plaintiff’s decision to sign 
the settlement agreement induced reliance by Defendant, but Plaintiff filed this case less than one 
month later and there is no evidence of detrimental reliance by Defendant.  Motion for summary 
adjudication as to affirmative defense 22 is granted. 
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8. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 HEARING ON SUMMARY MOTION    
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
 

See ruling on line 7.  
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-02443 
CASE NAME:  SALVADOR VS RALEY'S 
 *HEARING ON MINOR'S COMPROMISE  PETITION TO APPROVE COMPROMISE OF MINOR'S CLAIM 
FILED BY KALEA SALVADOR ON 9/1/22  
FILED BY: SALVADOR, KALEA 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC22-00173 
CASE NAME:  WAUGH VS KAMPFEN 
 HEARING ON DEMURRER TO:  TO 1ST AMENDED COMPLAINT FILED BY DEFENDANT  
FILED BY:  
*TENTATIVE RULING:* 
 

The demurrer, filed by defendant Lynn L. Kampfen to plaintiff’s First Amended Complaint 
(“FAC”) is overruled. Defendant shall file and serve an answer on or before October 31, 2022.  

Background 

Plaintiff, Karen Waugh, and decedent, Colin Waugh, were married in 1999. They later 
divorced and an Arizona court entered a judgment dissolving the marriage and awarding both spousal 
and child support to plaintiff.  

On October 16, 2020, Colin Waugh died testate. On June 11, 2021, defendant Lynn L. 
Kampfen was appointed executor of his estate. (FAC, ¶13.) A probate action is currently pending in 
this County, Case No. P21-00417. (FAC, ¶13.) Defendant Kampfen is also believed to be trustee of the 
Colin Waugh Trust dated May 29, 2015, which is the sole beneficiary of the estate. (FAC, ¶14.) 
Plaintiff filed and served a creditor’s claim (Exhibit A to FAC) which was partially rejected on or about 
January 7, 2022. (FAC, ¶18.) While $45,000 was accepted, $569,399.02 was rejected. (FAC, ¶18.) 
Approximately one month later, on February 8, 2022, plaintiff filed this action.  

After defendant filed an initial demurrer, plaintiff filed the FAC on July 25, 2022. Presented on 
the judicial council form complaint for breach of contract, the FAC alleges two causes of action. The 
first is for “Payment of Money Judgment Per Probate Code § 9300 et seq. and Family Code §290. 
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Plaintiff seeks to collect pursuant to a 2015 divorce decree from Arizona which awarded spousal and 
child support to plaintiff. (FAC ¶¶20-21; see also judgment attached as Exhibit B to Creditors Claim, 
Exhibit A to FAC.) The second cause of action is for Return of Property Belonging to Plaintiff Per 
Probate Code § 850(a)(2)(C). (FAC ¶¶28-30; see also petition attached as Exhibit A to Creditors Claim, 
Exhibit A to FAC.) Both causes of action are against defendant in both her capacity as the executor 
and as trustee. 

After efforts to meet and confer (see Declaration of John S. Rueppel in Support of Demurrer), 
defendant filed this demurrer. Defendant argues the FAC is deficient because: (1) the FAC fails to 
state sufficient facts to constitute a cause of action, (2) it contains a misjoinder of parties, (3) it is 
uncertain, and (4) because the claims are not ripe. Defendant also contends, without further 
explanation or argument, that plaintiff failed to properly complete the judicial council form 
complaint. (See Notice.) This latter point is unsupported and therefore waived. (See Rule of Court 
3.1113 (a).) Plaintiff has filed an opposition to the demurrer.  

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but rejects 
contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; 
Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. (Blank, supra, 39 Cal.3d 
311, 318.) The complaint must be “liberally construed, with a view to substantial justice between the 
parties.” (Code Civ. Proc. § 452; see also Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 
26, 38 [“[i]f the complaint states a cause of action under any theory, regardless of the title under 
which the factual basis for relief is stated, that aspect of the complaint is good against a demurrer”].)  

In ruling on a demurrer, the court considers the face of the pleading attacked and matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) The court will sustain a demurrer with leave to 
amend if there is a reasonable possibility that amendment will cure a defect in the complaint. (La Sala 
v American Sav. & Loan Ass'n (1971) 5 Cal.3d 864, 876. 

Discussion  

(1) Ripeness 

Defendant argues first that neither cause of action is ripe because a trust is only liable for the 
debts of the settlor when the probate estate has been exhausted, and the probate estate has not yet 
been determined to be insufficient to pay the purported debt.  

Defendant cites Dobler v. Arluk Medical Ctr Indus. Grp. (2001) 89 Cal.App.4th. 530 for the 
assertion that the claims against the trust are improper at this stage, but as plaintiff’s opposition 
points out, Dobler only held that naming both an executor and trustee was unnecessary, not that it is 
improper. In the follow-up case, Arluk Med. Ctr. Indus. Group, Inc. v Dobler (2004) 116 Cal.App.4th 
1324, the court held that the pendency of the probate proceeding did not change the trustees’ duty 
to administer the trust solely for the benefit of the trust beneficiaries. In other words, in certain cases, 
not joining the trustee could result in depleted trust resources or an insolvent trust prior to a final 
determination that the estate is insufficient to pay a creditor. This highlights potential risks of not 
naming the trustee.  
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"[The] ripeness doctrine is primarily bottomed on the recognition that judicial decisionmaking 
is best conducted in the context of an actual set of facts so that the issues will be framed with 
sufficient definiteness to enable the court to make a decree finally disposing of the controversy." 
(Pacific Legal Foundation v. California Coastal Com. (1982) 33 Cal.3d 158, 170.) The instant 
proceeding satisfies these concerns.  

Defendant contends naming the trustee shows gamesmanship, but regardless of the merit of 
this contention, it is not a reason to sustain a demurrer. Dobler suggests that there are policy reasons 
to efficiently dispose of claims against an estate and trust, and when possible, accomplishing this 
through a single action is preferable. Waste may occur in some cases, but here the individual 
defendant who is the executor is the same as the individual trustee and it is likely that much of the 
resources spent on defending in one capacity will overlap with resources necessarily spent on 
defending in the other capacity.  

The probate estate may be insufficient to cover the debt and, in such case, the claims here 
would be enforceable as to the trust property. Because we must liberally construe the complaint at 
this stage, and because defendant cites no authority supporting lack of ripeness in similar contexts, 
the demurrer is overruled on these grounds. 

(2) Misjoinder of Parties / Uncertainty 

Defendant takes issue with the extent to which the FAC purportedly asserts claims on behalf 
of plaintiff’s daughter. She argues both that plaintiff lacks standing to make a claim on behalf of the 
daughter, and that the FAC lacks clarity regarding who is making the claim and it is therefore 
uncertain.  

Plaintiff’s allegations are as to herself alone. The FAC, at ¶28 states, “A full list of the items of 
tangible personal property belonging to Plaintiff and in decedent’s possession are set forth in Exhibit 
A.” (Emphasis added.) Paragraph 33 states, in relevant part, “The decedent here died in possession of 
personal property belonging to Plaintiff.” (Emphasis added.)  

The allegations concerning the daughter’s interest in the trust simply establish that the 
property is still likely in the trustee’s control. (FAC, ¶32 [“Therefore Plaintiff is informed and believes 
these items must still be in the Estate or Trust’s possession”].)  

Because the daughter has not been made a party here, there is no misjoinder problem.  

Further, uncertainty is a disfavored ground for sustaining a demurrer, and a demurrer for 
uncertainty will be sustained only when the pleading is such that the responding party cannot even 
discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 
139.) The FAC here meets that low bar. The Court expects that any lingering issues can be illuminated 
through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 [“demurrer for 
uncertainty is strictly construed, even where a complaint is in some respects uncertain, because 
ambiguities can be clarified under modern discovery procedures”].)  

The demurrer is overruled on the grounds of uncertainty and misjoinder. 

(3) Sufficiency of Facts  

The demurrer contends plaintiff fails to state facts sufficient to constitute a cause of action. 
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The arguments asserted here are repetitive of those already discussed above. (See Demurrer, 6:7-20.) 
Specifically, defendant contends ambiguity with respect to who claims the relief under the second 
cause of action, and the impropriety of naming the defendant in her capacity as trustee based on lack 
of a determination the estate is insufficient. 

For the reasons discussed above, these arguments lack merit. The demurrer is overruled on 
this ground as well. 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC22-00448 
CASE NAME:  BENSON ET AL. VS JOHN MUIR MEDICAL CENTER ET AL. 
 *MOTION/PETITION TO COMPEL ARBITRATION  KAISER DEFENDANTS PETITION TO COMPEL 
ARBITRATION FILED ON 9/1/22  
FILED BY: KAISER FOUNDATION HEALTH PLAN,INC. 
*TENTATIVE RULING:* 
 
Vacated.  Parties have stipulated to arbitration.  An arbitration review hearing is set for 7/17/23 at 
8:30 in Department 36. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC22-00543 
CASE NAME:  PEET'S COFFEE VS CAFE CAMPOS ALTOS 
 *HEARING ON MOTION IN RE:  QUASH SUMMONS FILED BY OUR COFFEE, INC.  
FILED BY:  
*TENTATIVE RULING:* 
 

Motion to Quash is continued by stipulation of the parties to 12/15/22 at 9am. Further, November 8, 

2022 CMC is continued to January 11, 2023 at 8:30 in Department 36. 

 
 

 

 

13. 1:30 PM CASE NUMBER:  C22-02008 
CASE NAME:  ROBERTS VS. COCOA BEANS 1031, LLC 
 HEARING ON ORDER TO SHOW CAUSE IN RE:    
FILED BY: ROBERTS, MATTHEW 
*TENTATIVE RULING:* 
 
Continued by stipulation of the parties to December 1, 2022 at 9:00 in Department 36.   
 

 

   


